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DIQEST: 

A f r e i g h t  b i l l  acknowledging r e c e i p t  o f  
a sh ipment  w i t h o u t  e x c e p t i o n  is n o t  con- 
c l u s i v e  ev idence  t h a t  a r e u s a b l e  c o n t a i n e r  
w a s  d e l i v e r e d  w i t h o u t  damage. Where t h e  
s h i p p e r  e x p l a i n s  t h a t  t h e  c o n s i g n e e ' s  
r e c e i v i n g  employees f a i l e d  t o  n o t e  on  t h e  
f r e i g h t  b i l l  t h a t  t h e  c o n t a i n e r  was damaged 
because  they  m i s t a k e n l y  though t  a n o t a t i o n  
was unnecessary  a s  t h e  f u e l  t a n k  w i t h i n  t h e  
c o n t a i n e r  was n o t  damaged, t h e  s h i p p e r  h a s  . 
e s t a b l i s h e d  a prima f a c i e  case o f  carr ier  
l i a b i l i t y ,  which is n o t  r e b u t t e d  by t h e  
carrier 's  mere s p e c u l a t i o n  t h a t  t h e  damage 
o c c u r r e d  a f t e r  d e l i v e r y .  

The B&B L i n e s  a p p e a l s  a d e c i s i o n  by our C l a i m s  Group 
denying  t h e  f i r m ' s  r e q u e s t  f o r  a r e fund  of $191.07 t h a t  
t h e  Department o f  t h e  A i r  Force w i t h h e l d  from an  amount 
o t h e r w i s e  due B&B to  compensate f o r  t h e  cost of r e p a i r -  
ing  a reusable wooden s h i p p i n g  c o n t a i n e r  f o r  a n  aluminum 
a i r c r a f t  wing f u e l  t a n k  t h a t  B&B t r a n s p o r t e d  f o r  t h e  
government. The A i r  Force con tends  t h e  c o n t a i n e r  was 
damaged d u r i n g  sh ipment ,  w h i l e  B&B m a i n t a i n s  t h a t  t h e  
damage m u s t  have o c c u r r e d  a f t e r  d e l i v e r y .  

W e  a f f i r m  t h e  C l a i m s  Group ' s  d e c i s i o n .  

The cons ignee  d i d  n o t  t a k e  any e x c e p t i o n  to  t h e  
d e l i v e r y  when s i g n i n g  t h e  f r e i g h t  b i l l  acknowledging 
r e c e i p t  o f  t h e  shipment .  The  A i r  Force states t h a t  
t h e  damage n e v e r t h e l e s s  was noted  by t h e  c o n s i g n e e ' s  
r e c e i v i n g  employees upon d e l i v e r y ;  t h e  r e c o r d  c o n t a i n s  
a w r i t t e n  s t a t e m e n t  s i g n e d  by t h e  c o n s i g n e e ' s  checke r  
and s u p e r v i s o r  t h a t  t h e  damage was noted  upon r e c e i p t  
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of t h e  shipment .  The A i r  F o r c e  e x p l a i n s  t h a t  because  
t h e r e  was no damage to  t h e  e n c l o s e d  f u e l  t a n k ,  and s i n c e  
t h e  r e c e i v i n g  employees assumed t h e  s h i p p i n g  c o n t a i n e r  
w a s  n o t  r e u s a b l e ,  t h e  employees d i d  n o t  n o t e  t h e  damage 
on t h e  f r e i g h t  b i l l .  A t  t h e  A i r  Force's r e q u e s t ,  B&B 
i n s p e c t e d  t h e  sh ipment  and no ted  t h e  o b v i o u s  damage. 
The A i r  Force i n s i s t s  t h a t  t h e  sh ipment  remained undis -  
t u r b e d  between d e l i v e r y  and t h e  i n s p e c t i o n  because  t h e  
f u e l  t a n k s  are r e g a r d e d  as  haza rdous  u n t i l  t h e i r  f u e l  
c o n t e n t  and vapor  p r e s s u r e  can  be  de t e rmined .  

B&B c o n t e n d s  t h a t  t h e  damage must  have o c c u r r e d  dur-  
i n g  t h e  6 d a y s  between t h e  d e l i v e r y  and t h e  i n s p e c t i o n ,  
and i n s i s t s  t h a t  i f  t h e  c o n t a i n e r  had been d e l i v e r e d  i n  
a damaged c o n d i t i o n ,  i ts own employees and t h e  employees 
o f  t h e  c o n s i g n e e  would have s e e n  it and n o t e d  it on t h e  
f r e i g h t  b i l l .  B&B d o e s  n o t  d i s p u t e  t h e  f a c t  t h a t  it 
r e c e i v e d  t h e  sh ipment  i n  good c o n d i t i o n  or t h e  reason-  
a b l e n e s s  o f  t h e  cost  o f  repair .  

A s  a common car r ie r ,  B & B ' s  l i a b i l i t y  is c o n t r o l l e d  
by t h e  Carmack Amendment o f  1906,  s e c t i o n  2 0 ( 1 1 )  o f  t h e  
I n t e r s t a t e  Commerce A c t ,  49 U.S.C. S 11707 (Supp. IV 1 9 8 0 ) ,  
f o r m e r l y  49 U.S.C. S 2 0 ( 1 1 ) ,  which makes carriers s u b j e c t  
to  i t s  p r o v i s i o n s  l i a b l e  f o r  t h e  a c t u a l  loss or  damage 
caused  by them t o  p r o p e r t y  t h e y  t r a n s p o r t .  The s t a t u t e  
c o d i f i e s  t h e  common-law r u l e  t h a t  a car r ie r ,  a l t h o u g h  n o t  
an  a b s o l u t e  i n s u r e r ,  is l i a b l e  w i t h o u t  p r o o f  o f  n e g l i g e n c e  
f o r  a l l  damage t o  property i t  t r a n s p o r t s  u n l e s s  it c a n  show 
t h a t  t h e  damage w a s  caused  by (1) an  ac t  of God, ( 2 )  t h e  
p u b l i c  enemy, ( 3 )  t h e  f a u l t  o f  t h e  s h i p p e r ,  ( 4 )  p u b l i c  
a u t h o r i t y ,  or ( 5 )  t h e  i n h e r e n t  n a t u r e  o f  t h e  p r o p e r t y .  I n  
an a c t i o n  t o  r e c o v e r  damages f o r  a sh ipmen t ,  t h e  s h i p p e r  
must  e s t a b l i s h  a rima f a c i e  case o f  ca r r ie r  l i a b i l i t y  by 

a t  t h e  d e s t i n a t i o n  i n  damaged c o n d i t i o n ,  and t h e  amount o f  
damages. The burden  is t h e n  s h i f t e d  t o  t h e  carr ier  to  
show b o t h  t h a t  it was f r e e  from n e g l i g e n c e  and t h a t  t h e  
damage was due  t o  one  of t h e  e x c e p t e d  c a u s e s  r e l i e v i n g  

showing d e l i v e r y  %i t o  t e carrier i n  good c o n d i t i o n , ~ a r r i v a l  

it of l i a b i l i t y .  S e e  M i s s o u r i  P a c i f i c  R.R. V. Elmore & 
S t a h l ,  377 U.S. 1 3 4 1 9 6 4 )  ; Chand le r  T r a i l e r  Convoy, I n c . ,  
B-193432; B-211194, J a n u a r y  5, 1984. 

Apply ing  t h o s e  p r i n c i p l e s ,  w e  b e l i e v e  B&B p r o p e r l y  
h a s  been  h e l d  l i a b l e  f o r  t h e  damage i n  i s s u e .  A clear  
d e l i v e r y  receipt is n o t  c o n c l u s i v e  e v i d e n c e  of t h e  
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c o n d i t i o n  of t h e  p r o p e r t y  a t  t h e  t i m e  o f  d e l i v e r y  to  t h e  
d e s t i n a t i o n  and t h u s  does  n o t  p r e c l u d e  proof  t h a t  t h e  
goods were i n  f a c t  damaged when r e c e i v e d  from t h e  car- 
r ier.  T r a n s  Country Van L ines ,  Inc . ,  57 Comp. Gen. 170 
( 1 9 7 7 ) ;  Chandler  T r a i l e r  Convoy, Inc . ,  supra .  The A i r  
Force's e x p l a n a t i o n  as t o  why t h e  damage noted  by t h e  
r e c e i v i n g  employees was n o t  l i s t e d  o n  t h e  d e l i v e r y  
r e c e i p t  and t h e  w r i t t e n  s t a t e m e n t  o f  t h e  employees are 
p e r s u a s i v e  a s  t o  t h e  e x i s t e n c e  of  t h e  damage a t  d e l i v e r y ,  
e s p e c i a l l y  when coupled  w i t h  t h e  A i r  Force's a s s u r a n c e  
t h a t  t h e  c o n t a i n e r s  remained u n d i s t u r b e d  from r e c e i p t  
u n t i l  t h e  formal  i n s p e c t i o n .  The r e f e r e n c e d  e x p l a n a t i o n  
is n o t  i n c o n s i s t e n t  w i t h  B & B ' s  p o s i t i o n  t h a t  t h e  r e c e i v i n g  
employees would have n o t i c e d  t h e  damage, b u t  o n l y  w i t h  
t h e  car r ie r ' s  s p e c u l a t i o n  t h a t  t h e  employees would have 
l i s t e d  t h e  damage on t h e  d e l i v e r y  receipt, and t h a t  i ts 
own employee would have n o t i c e d  t h e  damage. I n  o u r  view, 
t h i s  is n o t  s u f f i c i e n t  t o  overcome t h e  prima f a c i e  case 
e s t a b l i s h e d  by t h e  A i r  Force. - See L e e  Way Motor F r e i q h t ,  
I n c . ,  B-185283, J u n e  22, 1978. 

B&B f u r t h e r  con tends  t h a t  a carrier canno t  be he ld  
l i a b l e  f o r  damage t o  s h i p p i n g  c o n t a i n e r s  u n l e s s  t h e  
car r ie r  was p l a c e d  on n o t i c e  a t  t h e  t i m e  of shipment  
t h a t  i t  would be h e l d  l i a b l e  f o r  any such  damage. How- 
e v e r ,  w h i l e  B&B may be correct w i t h  r e s p e c t  t o  o r d i n a r y  
s h i p p i n g  c o n t a i n e r s ,  which f u n c t i o n  s imply  to  p r o t e c t  
t h e  goods d u r i n g  t r a n s p o r t a t i o n ,  t h e  s e t t l e d  r u l e  where 
t h e  carr ier  knows t h e  c o n t a i n e r s  are r e u s a b l e  is t h a t  t h e  
car r ie r  unques t ionab ly  is l i a b l e  f o r  t h e  r e a s o n a b l e  cost  
of  r e p a i r s  i n  t h e  e v e n t  o f  c o n t a i n e r  damage. Sigmond, 
Miller's Law o f  F r e i g h t  L o s s  and Damage C l a i m s  311 ( 4 t h  
ed.  1 9 7 4 ) .  

The C l a i m s  Group ' s  d e c i s i o n  is a f f i rmed .  . 

@Comptroller &de? G e  era1 
0 of  t h e  Uni ted  States  

- 3 -  




